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The Supreme court has again declined to pass in a collateral pro- 
ceeding upon the validity of a statute signed by the Governor after 
the final adjournment of the Legislature. The question was argued 
in Bloomfield v. Middlesex county, decided on February 25. ‘The case 
was disposed of on other grounds, and the court said that a statute 
duly authenticated by the officers of the Legislature and by the Gov- 
ernor and filed with the Secretary of State could not be attacked col- 
laterally upon a writ of certiorari. ‘The court, however, declared the 
question to be of an importance that could hardly be overestimated, 
and referred to the fact that between the years 1884 and 1905, not to 
speak of the years before and since, the number of bills approved by 
the Executive after the final adjournment of the Legislature was 1359. 
If the validity of these statutes could be attacked collaterally in a case 
between parties, a decision upon one of the statutes would affect the 
validity of all that were similarly defective, and what the result of 
that would be no one can tell. The acts might perhaps be ratified by 
a single statute at the first opportunity, but the confusion and uncer- 
tainty would be serious. Justice Garrison, in the opinion of the 
Supreme court, called attention to the act of March 3, 1873, which 
seems distinctly to provide a method for testing the question whether 
any statute was duly passed in accordance with the provisions of the 
constitution. (P. L. 1873, p. 27). This provides that within one 
vear after any law or joint resolution has been filed with the Secretary 
of State, it shall be lawful for the Attorney-General or any two or 
more citizens to present a petition to the Supreme court setting forth 
facts and circumstances showing that the law or resolution was not 
duly passed by both houses or duly approved as required by the Con- 
stitution. Witnesses may be subpoenaed and examined and the 
depositions are to be presented to the Supreme court and argument 
heard thereon, and the court, if satisfied that the law was not duly and 
constitutionally passed by both houses or not duly approved, is given 
power and jurisdiction to declare the same or any part thereof null 
and void. The hearing must take place before the Chief Justice and 
at least three associate justices, and no decree annulling a law may 
be made without the concurrence of at least three justices. The 
decision is certified to the Governor, who makes proclamation of the 
decree, and the proclamation is filed and published with the laws. 
Provision is made for payment of the costs by the State if the peti- 
tioners are successful, and for a fee to the Attorney-General in any 
case, 
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The Governors after a few years ignored the act of 1880, p. 259, 
which declares that no bill left with the Governor on the final adjourn- 
ment shall become a law unless he shall deliver it to the Secretary of 
State. within thirty days. They insisted that if they are not bound by 
the constitution to sign the bills during the session, they cannot be 
limited with respect to time by an act of the Legislature, and the act 
of 1880 was repealed in 1895 (p. 817). The consequence has been 
that many laws are not approved until October, there is long uncer- 
tainty as to the result of the work of the session, and the publication 
of the laws is unduly delayed. It would seem that the suggestion by 
the Supreme court of the act of 1873 as a means of testing a question 
of such importance should be followed without delay by the Attorney- 
General or else taken up by private citizens. 





The late A. Q. Keasbey, in a paper printed in this Journal in 
1892, says: “From 1845 to 1884 it was the almost unbroken custom 
to approve all bills during the session. A very small number, only 
about forty out of more than ten thousand, were approved after the 
adjournment, but none of them more than five days afterwards.” In 
1883, ninety were approved on the last day, and none afterwards, but 
in 1884, the practice of signing bills after adjournment began. In 
that year there were sixty-six out of two hundred and twenty-five, and 
the next year eighty-six out of two hundred and fifty. It is said that 
before 1884 the Governors signed some bills after the close of the 
session and dated their approval on the last day. There is a story to 
this effect about the act of April 6, 1871, providing for the appointment 
of a vice-chancellor. It is said that Governor Randolph was opposed 
to the bill, and only consented to sign it at a reception given in New- 
ark by Mr. Keasbey to Judge Bradley, when Chancellor Zabriskie met 
the Governor and assured him that if the bill was signed he would 
appoint Mr. Amzi Dodd vice-chancellor. The approval of the bill is 
dated April 6, the last day of the session. In the article above referred 
to entitled “Executive Control Over Legislation” (15 N. J. Law 116), 
Mr. A. Q. Keasbey’s conclusion is as follows: “By the practice in New 
Jersey up to 1884, as it appears from the dates of approval in the 
printed laws, and the general practice of the federal Government and 
other States with like provisions, and by the course of judicial deci- 
sion, the true import of the requirement of the Constitution (which is 
contained in the article concerning the [xecutive and prescribing his 
duties) has been understood to be this: That passed bills shall be 
presented to the Governor on their passage; that he shall have five 
days to consider them; that if he approves them his signature is only 
necessary to make them laws, and he may affix it within five days, 
whether the Legislature is in session or not; that if he does not 
approve, he must return them with his objections within the five days; 
but if this is prevented by an adjournment, then, since further legis- 
lative action is necessary and cannot be taken, they shall not become 
laws.” Mr. Keasbey refers to the act of March 3, 1873, and suggests 


that this simple method of determination be pursued. 
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It is strange that in a democratic country like this so little effort 
has been made to modify by legislation the legal rules governing the 
liability of employers to their workmen. The rules grew out of the 
relations of master and servant in the aristocratic social order pre- 
vailing in England, and they have been applied not only by the Eng- 
lish courts, but also by the courts of our own country to the relations 
of employers in the management of large enterprises of capital in 
dealing with workmen in factories and railroads. The rule that a 
master is not liable to his servant for the negligence of his fellow- 
servant was applied to railroads by Lord Abinger in Priestly v. Fowler 
in 1837 (3 M. & W.1.). The illustration was drawn from an ordinary 
incident of domestic service, and applied to conditions in which the 
rule would have a vastly different effect. Mr. Brooks Adams, in his 
striking article on “The Modern Conception of Animus,” in the Jan- 
uary number of the Green Bag, says: “The English judges at that 
time perceived clearly that when masses of labor were collected in 
factories it would prove costly to the masters if they were held 
responsible for the animus of their servants among themselves, and 
that it might even impair dividends.” . . . “Chief Justice Shaw 
followed Priestly v. Fowler in Farwell v. Boston & Worcester 
R. R. Co., 4+ Mete. 49, and this decision marks an economic 
revolution in Massachusetts as sharply as did Taltarum’s case 
in England in 1472 when the feudal system broke down.” 
In England the hardship to the army of working men _ was 
recognized some years ago even by a Parliament without repre- 
sentatives of the Labor party and the Employers’ Liability Act 
was passed in 1880, In this country the reaction against the rule in 
favor of the employer has been slow. Some of the state legislatures 
have from time to time adopted the principle of the English statute, 
but there has been no very strenuous demand on the part of the 
organizations of laboring men for legislation of this kind. ‘There has 
been growing, however, among the people the sense of the injustice 
of the old rule as applied to modern conditions, and last year the 
Congress of the United States, which of late has been given to passing 
statutes by way of example to the state legislatures, passed a sweep- 
ing Employers’ Liability Act imposing liability upon carriers engaged 
in interstate commerce and doing away entirely with the fellow- 
servant rule and also the rule with regard to contributory negligence. 
This statute is likely to have more effect as an example than as a law. 
It will no doubt be followed by the introduction of similar sweeping 
statutes in the state legislatures, but it is very doubtful whether Con- 
gress, under its power to regulate commerce, has the power to declare 
the rule governing the liability of employers engaged in such com- 
merce to their employees. The act has been declared unconstitutional 
on this ground in a recent decision by Judge Evans in the United 
States Circuit court for the Western District of Kentucky. The 
decision is reported without name in Law Notes for February, 1907, 
p. 206. The court said that legislation which changed for reasons of 
public policy the rules of law to be applied in the I‘ederal courts might 
not be open to question, but that this act was immeasurably differ- 
ent. It was intended as a regulation cf commerce, and as such must 
be the supreme law of the land binding upon all courts, whether 
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State or Federal, and the court held that an act regulating the liability 
of common carriers to their employees does not in any way regulate 
the traffic in which they are engaged, and consequently does not in 
any way regulate commerce. The court distinguished this statute 
from the Safety Appliance Act on the ground that that act regulated 
the use of vehicles employed in the moving of interstate traffic, while 
the new act refers to the liability of all common carriers engaged in 
such traffic to all their employees whether employed in the traffic 
or not. 


With respect to public policy as well as to justice between the 
parties, the rule of contributory negligence stands on a very different 
ground from that of the negligence of fellow-servants. ‘There are 
good reasons why a man should not be entitled to receive damages 
for an injury due to his own negligence which do not apply to injuries 
due to the negligence of others with whom he is obliged to work for 
his living. The others are a part of a great system, and the employer, 
or at least the system as a whole, may well be held responsible. The 
loss is a part of the cost of production, and by means of accident 
insurance or otherwise the loss will ultimately fall upon the con- 
sumer. In England the increase of employers’ liability has brought 
about a very general insurance of employers against losses by acci- 
dent. In Germany the State itself takes part in the insurance and 
imposes strict regulations of the modes of working and the safety of 
appliances. The rule as to contributory negligence rests not merely 
upon justice to the defendant but also upon the idea that it tends to 
induce greater care on the part of the plaintiff. It may be doubted 
whether a rule of law adds much to the force of the instinct of self- 
preservation. The condition of the law with respect to the safety 
of appliances in factories and on railroads has no doubt a great effect 
upon the number of accidents, and the importance of it is obvious when 
it is considered that statistics seem to show that there is greater loss 
of life and limb in the United States in a single year from accidents 
in the industries of peace than there was in all the battles of any vear 
of the Civil War. This is referred to by “The Spectator” in the 
Outlook for February 16, after visiting an exhibition of safety devices 
held in New York. He admits that American workmen will not take 
the trouble to use a safety device unless it is simple, but insists that 
the law should in some way make it more expensive for the employers 
to kill and maim their men than to safeguard their machinery. The 
efficiency of the rule that it is the duty of the master to furnish the 
servant a reasonably safe place to work in and reasonably safe appli- 
ances to work with will depend a good deal upon how the words 
“resonably safe” are construed by courts and juries. The courts have 
not insisted that the employer shall use the latest and best appliances, 
but the decision as to what is reasonably safe should be made with 
full appreciation of the hazards and losses of the industrial army and 
with a knowledge of what invention has accomplished for the saving 
of life and limb. Ee. ©. K. 
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LAWYERS AND CORPORATE CAPITALIZATION. 


Two matters which concern us as American lawyers, though quite 
distinct, are truly related. The first is the reduced rank in popular 
esteem which the Bar holds to-day in public or political matters as 
compared with its rank a generation or more ago. The second is the 
reform of one of the abuses in corporate management, which, since 
corporations are so large a part of the clientage of the modern lawyer, 
and since he is accordingly held responsible for some of their misdoing, 
has in real part caused such diminution of his share in the statesman- 
ship of the country. 

Is it not true that our profession has in late years suffered a dis- 
tinct loss of prestige in its relations to public life, a real diminution 
in its hold upon the public sentiment of the American people? Cer- 
tainly in my own state of New York, and in the other more populous 
and richer states, there is such change, material and even serious—at 
least it seems to be so. Do we not see or feel the change in many, 
perhaps most, of the states? Lawyers are richer; but they influence 
the public conscience less. And their influence, such as it is, in behalf 
of any public cause is often indirect or concealed—I do not now mean 
for sinister reasons—but lest the support of Jawyers may injure the 
cause with the masses of people. Whether the change is to be per- 
manent, no one can tell. You and I hope not; we believe not. WNat- 
urally enough we assume the change to be injurious to the Bar, to its 
power and large place in the public service; and others will hardly 
dispute that assumption. There will, however, be dispute whether 
the change be correspondingly injurious to the public welfare, whether 
politics and government suffer because the part of lawyers in them is 
less important. I frankly affirm my belief that our politics and states- 
manship do suffer on that account, and that this modern disparage- 
ment of the Bar is injurious to the thoroughness and sobriety of our 
statesmanship, to the persistence of principle in our politics. You 
remember De Tocqueville’s oft-quoted statements with respect to the 
United States of about 1830. He said: 

“As the lawyers form the only enlightened class whom the people 
do not mistrust, they are naturally called upon to occupy most of the 
public stations. They fill the legislative assemblies, and are at the 
head of the administration; they consequenty exercise a powerful 
influence upon the formation of the law, and upon its execution. . 

“The lawyers of the United States form a party which is but little 
feared and scarcely perceived, which has no badge peculiar to itself, 
which adapts itself with great flexibility to the exigencies of the 
time, and accommodates itself without resistance to all the movements 
of the social body. But this party extends over the whole community 
and penetrates into all the classes which compose it; it acts upon the 
country imperceptibly, but finally fashions it to suit its own purpose.” 

The statesmen, the publicists and political administrators, with 
few exceptions, in both political parties, were, at the time of our Civil 
War and long before and long after it, lawyers. During that war, 
many of the ablest officers in the armies, Union and Confederate, had 
come from the ranks of practicing lawyers. The function of our 
courts in the determination of constitutional questions, which, in 
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underlying reality, are questions of constructive statesmanship, is, no 
doubt, one reason for, one illustration of, the breadth of view which 
has been nobly characteristic of the American Bar. Mr. Frederick 
Trevor Hill has pointed out, in the recent and interesting articles in 
the Century upon the professional career of Abraham Lincoln, that, 
when he came to the Presidency, he surrendered a railroad corporation 
practice perhaps the most important of any in Illinois. Seward was 
a distinguished lawyer, as was his contemporary, Franklin Pierce, and 
as Webster, Clay, Calhoun, Silas Wright, of New York, and your own 
Levi Woodbury had been before him. The Adamses and Jefferson 
of a still earlier day were lawyers until public duties occupied their 
entire time. Even General Jackson had been a successful lawyer and 
a judge upon the frontier before he was famous as a soldier. Anyone 
who carefully studies Jackson’s life, especially in light of his most 
interesting autographic correspondence with Martin Van Buren 
recently acquired by the Department of Manuscripts in the Congres- 
sional Library at Washington, will find, and perhaps to his surprise, 
that Jackson never lost the traits and instinet of the lawyer. Samuel 
J. Tilden was one of the first, probably the very first, of American cor- 
poration lawvers at the time that he was candidate for the Presi- 
dency, and, as some of us think, elected to it. He was at any rate one 
of the first of America’s statesmen. Mr. Cleveland, when he gave up 
the private earning of money upon his election to the governorship of 
New York, held an honorable and successful place as a lawyer, and 
especially a corporation lawyer, at Buffalo. Mr. Harrison, twice his 
competitor for the Presidency, held a like and even more distinguished 
professional place in Indiana. And so I might go on. These men 
filled great places—Mr. Cleveland still, fills such a place—in American 
public life. Disparagements of the legal profession, some of them 
jocose and most of them tolerably frivolous, were as common in those 
days as now. But the conception that a lawyer was dedicated for life 
or his career to the interests of any client, however important, or any 
set of clients, however important, was not known. It was then and 
very sensibly supposed that the same rigorous rule of honor to which 
the lawyer must be subject when he represents a private client must 
and would dominate a lawyer of character fit for a high place, if he 
were to come to represent any public interest. His very loyalty to 
lesser clients would assure his supreme loyalty to the City, the State 
or the Nation, if it were to become his client. With the enormous 
growth of business of corporations, and especially of railroad, banking 
and industrial corporations, the professional work done for them by 
lawyers has, of course, enormously increased. And it is with this 
growth, and partly because of it, that there has arisen this disparage- 
ment of the lawyer in his relations to public affairs. In large measure 
the disparagement has been ignorant; but it has been none the less 
serious. 

Many of our latter day leaders in public life have never been 
active, practicing lawyers. President Roosevelt, who leads the 
Republican party, served a very brief apprenticeship as a lawyer but 
he never practiced law, and his faculties and achievements, whether 
they be praised or criticised, are not those of a lawyer. So with Mr. 
Bryan, who leads the Democratic party, and who also served an 
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apprenticeship as a lawyer, but who did not as a lawyer make any 
part of his present repute. If we think of his profession as other than 
that of a politician or statesman we think of journalism. Indeed it is 
now sometimes doubtful whether the inheritance of great fortune is 
not, for the American people as it is for the English people, a better 
equipment for great public station than the training of a lawyer. The 
rail-splitter or the tow-path boy is not the only ideal young statesman. 
The fortunes, for instance, which President Roosevelt and Mayor 
Low of New York City inherited and which enabled them to dedicate 
their entire time and energy to public service from youth, have, | 
think, been agreeable to the American people. Mr. Hearst is cer- 
tainly a powerful factor in present day politics; and his great fortune 
and the idea of his immunity from the necessity of earning an income, 
certainly do not displease large masses of the American people. 
This is a long prelude to the subject of my address to-day; but it 
is not irrelevant. ‘The relations of great corporations to the lawyers 
who have advised them have sometimes, perhaps often, seemed sinister 
to the American people. I know, as no doubt you do, enough of that 
body of lawyers to realize that among them are men of all kinds; and 
that some are merely acute and high-class janizaries whose con- 
sciences are for hire with their professional abilities. They are, how- 
ever, exceptions. It is my long and deliberate belief that, in respect 
of disinterested wisdom on public questions or of a high and rigorous 
standard of morals for public trusts and the duties of citizenship, no 
men can be found in any calling superior, on the average, to lawyers, 
including even the men who have professionally served corporate 
interests. ‘To say the contrary would disparage the discernment of the 
corporations even more than it would the morality of the lawyers. 
The present Secretary of State of the United States, for instance, at 
the time of his appointment to his present position represented per- 
haps as many corporate interests as any American lawyer. It is easy 
for members of the Bar, as until recently it was easy for every intel- 
ligent American, to understand that all his retainers, direct or indirect, 
have been given up and that to-day he holds but one retainer, and 
that from the people of the United States. To him as to any true 
lawyer the contrary idea would be abhorrent. If in any public matter 
he had, when in private life, acted for private interests, upon that 
matter he would clearly and frankly state his committal and take care 
that upon that matter the public was served by some one free of any 
committal. The error, if any, on the part of Secretary Root ought to 
be, and no doubt is, the error of “leaning backwards.” Indeed it is 
easy for lawyers to realize, as the public generally used to realize, that, 
even in the relations of public interests to corporate plans and ambi- 
tions, the service to the government of the United States or of any 
of the States, of men themselves thoroughly familiar with corporate 
plans and procedure, may be of inestimable value. That we may 
doubtless assume to have been the case in the relations of President 
Roosevelt with Secretary Root, or with Mr. Knox who, when lately 
the Attorney-General, argued the Northern Securities case for the 
United States. 

But, easy as it would be to cite many and shining examples, like 
Mr. Root or Mr. Knox, the fact remains that the Bar has, through its 
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vastly increased representation of corporate interests, lost, whether 
deservedly or not, an appreciable part of its just and long time hold 
upon the public sentiment of the American people. Nor would the 
facts justify us if we were to deny that for this there is, at the least, 
some ground. <A lawyer may very justly present to a legislative com- 
mittee or to a governor an argument in behalf of any plan of a railroad 
corporation, or for any special interest, so long as he speaks confessed 
and definitely for his client, putting his client’s view, but putting it 
fairly and truthfully. His client may be right or wrong; but in 
either case he performs a useful function in no way inconsistent with 
his perfectly independent and trustworthy devotion to the public 
interests. When, however, it has happened, as it sometimes has, and, 
I am sorry to say, more often than we could wish, that a lawyer 
addressing the public or public officers, and assuming the guise of dis- 
interested concern for the public welfare, has really and truly spoken 
in behalf of undisclosed clients whose retainers were secretly in his 
pocket, he has done not only something which is inconsistent with the 
flawless integrity belonging to the true lawyer, but something which 
ought to be abhorrent to every right thinking man. Whether it be in 
executive office or in Congress, or as a candidate, or upon the stump, 
a lawyer dealing with a public question in which a client who has 
retained him is interested, is bound by sheer elementary considera- 
tions of honor to frankly state his professional relation to the client. 
It is his plain duty scrupulously to abstain from any attempt to 
influence public sentiment in favor of or against any public measure in 
which his client is interested or upon which he cannot as comfortably 
differ from his client as he can agree with him, except when he speaks 
openly and confessedly for his client as a retained advocate. 

There is a further duty upon us. Governmental problems related 
to corporations are of enormous present and future importance to the 
American people. They involve far-reaching considerations of 
monopoly and of taxation, a share, oftentimes a dangerous share, in 
the control of the sources of political power and a share, also a dan- 
gerous share, in the control of public administration. It is for law- 
yers as it is for no other body, and, among them, for those who earn 
any part of their living by serving corporate interests, to be cour- 
ageously independent in dealing with questions of corporate reform. 
I think sufficiently well of the good sense, if not the patriotism of 
many, perhaps most, of those who control important corporate inter- 
ests, to believe that they will think no worse of their counsel who, in 
public relations, advocate reforms and regulations which they, per- 
haps, may not approve. At any rate, a lawyer who cannot exercise 
this liberty ought to exclude himself from all participation in public 
life, or, if he do not, then he ought by his fellow-citizens to be per- 
emptorily excluded from any hearing upon public affairs. 

it is by way of an attempt to myself perform some small part of 
the duty which | thus enforce upon my profession, that I invite you to 
my second and principal topic. I ask you to consider one feature of 
American corporation law, its abuses, and the injury it does corpora- 
tions in public esteem. I refer to the legal requirement of specific 
capitalization in the incorporation of companies, and the tendency of 
such capitalization to become nominal or fictitious. I propose for 








co 
ua 
th 

co 
ta 
th 
th 
nc 


ch 
to 
th 


di 
lic 
ar 


n¢ 
Ww 
pl 


ar 














LAWYERS AND CORPORATE CAPITALIZATION. 73 


your consideration whether it may not be wise to abolish altogether 
our requirement of a charter or technical capitalization of corpora- 
tions. | would permit the creation by a company of as many shares 
of its capital stock as it sees fit; but I would not have the law require 
for the shares any money denomination, that is to say, any par value. 
I would not have the law prescribe a fixed money capital, except, of 
course, as the law may, in the case of banks or insurance, or railroad 
or other companies, require that a specific net money capital be on 
hand as the conditions of doing business. 

In your State and in mine, and in all the American States with 
hardly an exception, the law does not permit the incorporation of a 
company for transportation, banking, insurance, industrial, or other 
business purpose unless in the certificate or articles of incorporation 
the total capital be prescribed and also the number of shares into 
which such capital is to be divided and the par value of each share. 
Why should the total capital be prescribed? Why should the par 
value of each share be prescribed? What purpose do these state- 
ments in the instrument of incorporation serve? Do they not lead, 
and lead very commonly, to fictitious capitalization, to statements by 
corporations and by those who promote them that are misleading, to 
an unreasonable and sometimes oppressive or even dangerous effort 
in the result to justify a capitalization which originally was unjusti- 
fied? Do they not oftentimes lead to absurd and even immoral dis- 
crepancies between the nominal money valuation of the assets of cor- 
porations and the valuation made for purposes of public taxation? If 
our system of corporate capitalization produces, as I think it does, 
these and other evils, is it nevertheless necessary? Is it useful from 
the standpoint of sound public policy? Does it serve any purpose 
except to facilitate operations of promoters and of bankers which 
serve no good purpose to the community? 

In brief, | propose a modification of our laws for the formation of 
corporations so as to abolish all nominal or arbitrary or required val- 
uations or denominations in money of shares of stock. Otherwise 
than as may be required for taxation, | would have the law leave it to 
corporations, and those who administer them, to make any represen- 
tation that they see fit, or, if they see fit, no representation at all as to 
the net valuations of their enterprises, but with the understanding that 
they will be rigorously liable for misrepresentations. The law would 
not prevent the promoters of a corporation from affixing, if they 
please, a money symbol or value to each of its shares. But if they 
chose to do that I should hold them to such a liability as would belong 
to a representation that there was such actual present money value in 
the shares at the very time of the representation. 

As a general rule, capitalization and net assets are to-day two 
different things. Often they are quite unrelated. It may be the pub- 
lic policy of the government which grants the charter to limit the 
amount of property, which the corporation may hold; but such a limi- 
tation is a different thing from the corporate capitalization which I am 
now discussing. The charter may or may not contain such a limit 
without reference to capitalization. The corporation may, if you 
please, be required from time to time to disclose by suitably verified 
and detailed statements, the net amount of its property and to show 
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that such amount does not exceed a prescribed limit. Such limita- 
tions upon the capital or wealth of corporations once represented the 
policy of the government to limit their money power or influence. 
But, although still common in the case of charitable corporations, they 
are not now favored in our country for business corporations. In the 
more important States I think that they do not exist at all. But whether 
or not the charter contain such a limitation upon the amount of prop- 
erty which the corporation may hold, I propose that the charter shall 
not prescribe the amount of the capitalization, which, as I have said, is 
something very different from the amount of property held by the cor- 
poration. We know many—alas, too many—corporations whose total 
assets are not now and never were equal in value to the total par 
value of their issued shares. Every one of you has such illustrations 
in mind. So there are corporations whose actual net assets far exceed 
their capitalization. In organizing a trust company to-day it is 
common to require cash payment in of 150 per cent. or 200 per cent. of 
the par capitalization. The net book assets of the Chemical Bank of 
New York are about $8,000,000 as against $306,000, the amount of its 
capitalization. That is to say, its actual net assets are twenty-six 
times its capitalization. So in actual twentieth century experience 
the net assets of a corporation and its capitalization are two matters, 
which, if not absolutely unrelated, as | am sorry to say they some- 
times are, are very far from being one and the same thing. Now the 
law may, and, in my opinion, should, absolutely require a disclosure 
of the assets of a corporation for purposes of taxation. But this is 
no good reason why the law should require the corporation in its rela- 
tion with its shareholders, or its shareholders in their relations among 
themselves, to prescribe any par value to a share or any total amount 
to the capitalization. [From the public standpoint, the capitalization 
may be a convenient mode for a tax; but obviously a franchise or other 
tax can be far better imposed upon the basis of actual capital returned 
for purposes of taxation than upon a nominal and, perhaps, fictitious 
capitalization. 

The origin of the legal requirement that the articles or certificate 
of incorporation of a business company shall state its capitalization 
seems to have been in the original, but now long lost, identity between 
nominal capitalization and actual capital or net assets. When the 
English Crown issued or the English Parliament authorized corporate 
charters, there was a jealousy of the money power of the corporation. 
The charter frequently, as in the trading corporations of the time of 
Queen Elizabeth, gave or sought to give a monopoly of some kind to 
a corporation. The power of the corporation was dreaded; it was at 
least a matter of privilege or favor. It was, therefore, to be limited to 
such and such an amount of wealth. In our time and certainly for 
our country, this purpose has been practically lost. In New York and 
New Jersey, for instance, the old limits upon capitalization have been 
abolished. We have a one and a half billion corporation. We may 
come to have a ten billion dollar company. 

If capitalization be eliminated, as | am now proposing, it will be 
left to the corporation to issue as many or as few shares as it sees fit. 
The share, having no par value, bearing no par designation, will, in 
appearance, neither signify nor symbolize more than it does now in 
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actual and ultimate fact, that is to say, more than merely an aliquot 
share in the net assets and business of the corporation. If a manufac- 
turing company is to be formed at Concord with a capital of $100,000, 
my suggestion would be that the certificate of incorporation which 
New Hampshire issues shall, instead of requiring a thousand shares 
of $100 each, leave it to the corporators to issue as many shares as 
they see fit without par value. If the corporators choose to have a 
thousand shares each share will signify a one thousandth interest, 
nothing more and nothing less. If the company should be prosperous 
and its shares come to have great value, no one could object to their 
converting the 1,000 shares into 10,000 shares or 100,000 shares, for 
one share will, in each case, truthfully stand for an aliquot part in the 
business of the corporation determined by the then number of out- 
standing shares. If the corporation were a bank, and ought to have a 
minimum active capital in money, say $100,000, the charter would 
provide that, before the corporation begins business, it should have 
net assets of at least $100,000. 

An institution, or other investor holding shares of stock, is apt to 
keep an inventory stating the par value of the shares held and the 
actual value. If it be 100 shares of Boston & Maine stock, the inven- 
tory may show $10,000 in par value, or 100 shares at $100 each. Now 
what useful purpose does the $100 or $10,000 serve in the description 
of the assets? What does it add to the fact that the man owns 100 
shares? Since the Boston & Maine Company has a total capitaliza- 
tion of 320,125 shares, the man owns 100-320,125 parts of the net 
assets franchise and business of the railroad company. That is all 
there is of it. 

May I now take up objections to this reformre? If it be said. as 
perhaps it will, that a corporation should be made to state its capital, 
the answer, as I have already suggested, is that nominal capitalization 
is not a statement of capital and that the change proposed is in no 
way inconsistent with corporate obligation from time to time to state 
actual net capital. The Legislature may require and, in my opinion, 
it ought to require, for purposes of taxation, and perhaps for other 
purposes, an annual statement by every corporation of its net assets 
and their value. The nominal capitalization of a company affords the 
taxing authorities no information, or, at any rate, merely a prima facie 
presumption, which is, or invariably should be, supplemented and cor- 
rected by an actual statement. [lor purposes of general taxation, our 
present system of corporate capitalization is of no real use whatever. 
It is something like the silly system of personal taxation in New York 
City by which the assessors preliminarily fix the personality of every 
man living in one street at $50,000, of every man in another street at 
$25,000, and so on, and leave the actual final assessments to sworn 
statements, which might as well have been required at the outset. 

In the next place it may be urged that nominal capitalization 
affords a convenient standard for franchise assessment. I am not 
familiar with the law of your State in this respect. But in my own 
State a corporation, in addition to the taxes it pays upon its net actual 
property, is required to pay the State an annual tax known as the 
franchise tax as an equivalent for the mere privilege of doing business 
as a corporation. The New York statute requires when no dividend 
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is paid, a verified statement of the actual market value of the shares 
of stock of the corporation. When dividends are paid, it prescribes a 
tax on the basis of a six per cent. dividend, the tax being more or less 
according as the dividend is more or less than six per cent. I fail to 
see that the abolition of nominal capitalization would be an embarrass- 
ment or even an inconvenience in the administration of such a fran- 
chise tax. The franchise tax can be imposed at the rate of so much 
upon every $100 of actual net assets to be disclosed by a corporate 
statement made in the same form as that required for general taxes. 
Or the tax may be fixed upon every share of stock on the basis of 
annual dividends or earnings of $6, the tax to be increased or dimin- 
ished according as that dividend is increased or diminished. 

If it be said that, apart from the matter of taxation, the State 
ought to know the capital of every corporation which it has chartered, 
I point out that the proposed reform is in no way inconsistent with 
this. I fail to see that it is of any use to the State to have informa- 
tion which is nominal and may be entirely fictitious. It is within the 
power and, in my opinion, within the duty of the State to know the 
actual situation of the corporation. So, as I have already suggested, 
if the policy of the State should be to limit the amount of the net capi- 
tal of any corporation, that can be done by ascertaining from time to 
time what is the actual capital. 

Nor does any embarrassment arise out of the preference of stock. 
The two essentials of preferred stock are generally, first, the prefer- 
ence of such a percentage in dividends, and, secondly, a preference 
upon liquidation as to capital. The provision usually is that the pre- 
ferred stock shall receive a dividend of six per cent. or seven per cent. 
or eight per cent. a year on the par of the preferred, before the com- 
mon stock shall receive any dividend. It is equally easy, however, to 
provide—sometimes it is now provided—ignoring the par of the share, 
that each share of preferred stock shall receive a dividend at the rate 
of $6 or $7 or $8 a year. Or, if the estimated value of the preferred 
stock or the cash payment upon subscription be at a less or greater 
rate than $100, the annual preference would be accordingly greater or 
less than the $6 or $7 or $8. So, if the estimated value of the preferred 
share be $100, the provision may be that upon liquidation it shall first, 
before distribution to common stock, be paid $100, or if a bonus is 
agreed upon, then $105 or $110 or whatever clse is stipulated. 

If it be said that a corporation ought, for proposing subscribers 
to its stock or the investing public, to estimate the value of its shares, 
[ answer that so it ought, or at least to give information as to the 
actual value of its assets, and that in this very duty is to be found a 
chief reason for the suggested change. But the corporation in giving 
such information to those whose subscriptions or investments it 
invites or promotes should be required to give, not a mere guess or 
fiction, but the underlying reality or truth. If a newly formed cor- 
poration is selling its shares on the basis of $100 or any other sum in 
cash paid for every share, it should so state. If its shares be issued 
for property, it should state the cash value of the property; or, if its 
value be unknown, then ignorance should be affirmed. In any case 
the facts as to the value of the shares when issued should be stated; 
and the purchasers of stock, as far as possible, put, as to knowledge, 
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into the position of the directors themselves. The mere fact that the 
share is christened $100 or that the certificate bears the legend 
“$100” is nothing or worse than nothing. We all well know that in 
this respect the legal necessity of nominal capitalization is more apt 
to cause misleading or inadequate or even directly untruthful repre- 
sentations than disclosure of the truth. In this respect as in others, 
the virtue of the reform, if it have any, is that it would tend to fix 
attention upon the truth of the case and to compel officers of corpora- 
tions to make statements both truthiul and intelligible. 

In the early days of railroad and business incorporation, the 
requirement was that capital stock should be paid in at par in cash, 
the same as is now required in the case of insurance or banking cor- 
porations. But it is a half century and more since the facilities and 
seductions of nominal capitalization led to the device of issuing shares 
of stock for property, theoretically, at the rate of par for actual cash 
value. Property soon came, when sold for shares of stock, to be 
valued according to the hopes or even the dreams of the vendors rather 
than according to any actual existing value. I see in the reform, as 
one of its great advantages, the ending of the long and multifarious 
and wasteful struggles over disputed valuations of assets exchanged 
with corporations for their shares. It has been a long and often 
changing antiphonal chant of courts and legislatures, now the song 
being of liberality to encourage business enterprise, now of rigor 
against promoters and original stockholders in order to protect credi- 
tors, then again of liberality, then again of rigor, and so on. The 
chapter of American jurisprudence dealing with the full payment of 
charter capitalization is as unsatisfactory as it is extensive. Our sis- 
ter State of New Jersey has now for years been one of the most pro- 
lific creators of corporations. It has, however, adhered to its own 
long time and high standard of judicial administration; and the deci- 
sions of its courts in Withervee v. Baker, 25 N. J. Eq. 501, and Donald 
v. Am. Smelting & Refining Co., 48 At. Rep. 771, with respect to the 
obligations upon the directors or corporations issuing shares for prop- 
erty are wholesome. Nevertheless its statutes make the good faith 
of directors issuing shares a conclusive protection to them and the 
original stockholders against personal liability, and it is no uncommon 
thing for exaggerated and even fictitious estimates to be adopted in 
perfect good faith by business men of sanguine temperaments. 

Under the reform for which I am arguing, the situation would be 
very different. Jf a corporation with shares already outstanding were 
to buy property and pay for it in its capital stock, its directors, repre- 
senting its stockholders, would issue for the property a number of 
shares which, according to the actual value of the shares already 
issued as then estimated by or for the stockholders, would be the 
equivalent of the value of the property. If the property were over- 
valued the injury would be to the holders of the old shares, since the 
new shares issued on a basis of equality with theirs would be corre- 
spondingly under valued. If. however, the property were acquired 
at the very formation of the corporation and the whole capital issued 
for it, it would be of no consequence to any one whether more or less 
shares were issued, for the reason that the shares would have no nom- 
inal money value, and each share would represent only its aliquot part 
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of the property so acquired, and each share, if it were the subject of a 
future sale, would be sold according to the estimate of value of such 
aliquot part. Every one would realize that ten thousand ten thou- 
sandth parts are no more, but precisely the same as a thousand one 
thousandth parts or a hundred one hundreth parts. 

I have thus dwelt with objections to the abolition of nominal cap- 
italization. That is to say, I have criticized the validity of the rea- 
sons which for our day and generation, are supposed to make the sys- 
tem advantageous. There remains, however, a further and practical 
support for the present system; and that support, I fancy, is ten times 
or, perhaps, one hundred times as efficient to prevent a reform as all 
the other reasons put together. It is the advantage, real or sup- 
posed, which the nominal] valuation of shares which are to be sold or 
distributed by corporations gives to those who promote or control the 
corporations. I believe that most successful or legitimate corpora- 
tions wish and intend that every share of their capital shall represent 
full actual value. I fear, however, that I shall not have their support 
for the reform which I advocate. Very certainly I shall not have the 
support of those who promote or control the corporations whose pro- 
motion or, perhaps, the manipulation of whose stock upon Wall street 
makes one of the enormously profitable callings of the twentieth cen- 
tury. Take, for instance, an industrial corporation formed to take 
over a business heretofore conducted by a partnership or group of 
partnerships or lesser concerns. It is usual to issue bonds or pre- 
ferred stock for the estimated actual value of the lands, plants, stock 
and other physical assets actually in hand, and then to issue common 
stock for the present estimated capitalized value of the future income 
as estimated—or, rather, hoped for—or, perhaps, even rather imagined 
—of the entire enterprise over and above the amount of the preferred 
stock, or of the preferred stock and bonds. It excites no surprise, 
therefore—it is deemed indeed quite normal—that, immediately after 
the launching of a modern industrial corporation with a seven per 
cent. preferred stock selling at or near par, to have the common stock, 
in theory also worth par, selling at only 50 or 20 or 10 or 5, prices 
which represent sound, hard-headed judgment against speculative 
dreams colored with more or less insincerity. Lanking and other 
syndicate profits are not uncommonly made out of the issues of com- 
mon stock which—for such is the happy illusion of those engaged in 
such enterprises—seem not to come out of the pockets of the prin- 
cipals engaged and, therefore, are without much of a wrench, issued 
profusely to the bankers or promoters. It is needless to say that 
these happy men do not in such cases mean to retain as permanent 
investments the common stock which they have thus acquired. They 
usually mean to sell for cash, and to sell promptly. And it is, I fear, 
beyond doubt that the purchasing community is affected in its willing- 
ness to buy such stock and in the price it is willing to pay by the 
nominal magnitude of the amounts which promoters and bankers have 
approved. Many of these transactions are, I concede, or rather 
affirm, conducted with most scrupulous and conservative precision, 
the value being carefully and conservatively estimated. But in many 
cases, very many cases, even those in which men of high character are 
engaged, the valuations represent, as I have said, hope rather than 
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belief—a hope which is more or less consciously cherished for com- 
munication to the purchasers of the common stock and which, to the 
extent of their purchases, is cherished at their risk rather than at the 
risk of the bankers and promoters who have sold them stock. If the 
system of nominal capitalization at round and large figures were abol- 
ished, the opportunities for profit of this kind would largely disappear. 
It will be said that, within the limits of the strictest honesty, it is right 
to communicate to those who buy stocks the hope and expectation of 
those who sell them. That I shall not dispute; for it is the right of 
every kind of merchant. Every seller may transfer his hopeful expec- 
tation to the buyer with the goods. I am disputing, however, the 
wholesome influence of nominal or arbitrary capitalization and for the 
very reason that it diverts attention and thought from actual value. 
And this brings me to deal with the affirmative reasons for the reform 
which I propose. 

Since nominal capitalization has now been in vogue for genera- 
tions, and since business and law are in large measure adjusted to it, 
the sensible man doubtless will not greatly interest himself in its 
abolition merely because there is at present no substantial reason for 
continuing it. Inertia carries one on after new motive force has 
ceased. I believe, however, that there is a weighty affirmative reason 
against the system. This reason | have just now and, perhaps, suffi- 
ciently suggested. It is that, under our present laws, attention is not 
directed to actual value of corporate shares, but is rather diverted from 
actual value to nominal or arbitrary value. [Every transaction in 
stocks compels him who sells and him who buys to think of a nominal 
or arbitrary value which is of no real use or just significance to either 
party. It is true that Wall street brokers, in their accounts for stocks 
sold or bought, do not bother to note the par value of the stocks, but 
merely state the number of shares. But par value is always assumed 
at $100, unless some other par is expressly stated. If now the reform 
were carried through, the corporation, its promoters, its stockholders, 
and those who propose to be stockholders, would at every stage have 
to consider the truth of the case, the actual net value of their property 
or business. If a corporation has been formed to take over a specific 
property, it must say that it divides net ownership of that property 
into so many equal shares, and then, without diversion of attention by 
any nominal par of the shares, it must state the justification for the 
price at which it is proposed to sell each of such shares. The true 
underlying nature of the enterprise would be free from a blurring and. 
often deceiving influence. Public indignation would, after the aboli- 
tion and prevention of this class of abuses, be under less natural pro- 
vocation to punish the just with the unjust. Demagogy would lose 
part of its food. 

A corporation, it ought never to be forgotten, is merely a partner- 
ship with two or three modifications. It has, first, a perpetual or fixed 
term of life independent of the individual life or solvency of those who 
compose it; secondly, it exonerates from personal liability unless as a 
penalty for violation of the law; and, thirdly, it usually facilitates 
transfer by any proprietor of the whole or any part of his interest to 
any other person without consultation with his associates. Except in 
these two or three features which distinguish a business corporation 
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from a business partnership, and in the results of them, there is no 
reason for hostility to corporations which does not really exist against 
partnerships. Everything which tends to obscure the fact that the 
corporation in reality is a joint venture or partnership with nothing oi 
value except its assets and the ability and character of those who run 
it, is an injury to truth and to the sound interest of legitimate corpor- 
ations. Either corporations and those who promote them do not or 
they do influence the public by their capitalizations. If they do, the 
capitalizations are superfluous and irrelevant; if they do not, then the 
capitalizations are deceitful. The change we are considering would 
make impossible accusation of such deceit. The burden would be 
upon the investor of ascertaining actual value; and the liability for 
misrepresentation of actual value or facts bearing upon actual value 
would be precisely the same with respect to corporate property as with 
respect to other property. All the wide-spread and real, and often 
heated and dangerous, public sentiment about over-capitalized stock, 
dividends, and the like, would no longer have real or imaginary food 
to feed on. If the greatest industrial corporation vet known have 
14,040,000 shares, the fact would, under this reform, signify to no one 
anything more than that its net assets and business are divided into 
14,040,000 equal parts held by its owners, some holding more, some 
less. The 320,125 shares of the Boston & Maine Railroad, which, for 
some reason which we outsiders do not understand, seems to be a 
more notorious entity in New Hampshire than in either Boston or 
Maine, would signify nothing more to any one than that its net prop- 
erty, franchises and business are, for convenience, divided into 320,125 
parts. 

The advantage of the change may be summed up, therefore, in 
that one word, which generally signifies the nearest approach to a 
cure of public evils: Truthfulness. The reform would not affect the 
wholesome public indignation which runs against some corporations 
because they tend to monopoly or because, as is said of some of them 
and sometimes truly, that they secure public franchises in ways that 
are unfit or without giving full value. That indignation might even, 
with this reform in force, be more effective and intelligently directed. 
Monopoly and the theft of public franchises are two momentous 
chapters in the modern history of corporations, chapters far from being 
closed. The reform would, however, affect the wide-spread and justly 
powerful public sentiment against their over-capitalization and other 
misleading or deceitful features. If the chapter with which I am dealing 
be not as momentous as the other two, it is,nevertheless, genuinely and 
largely important. If the owners of modern American corporations 
and the lawyers who advise them can successfully enforce the duty 
of truthfulness, if they can secure laws and an administration of laws 
which enforce that duty, legitimate corporations are far less likely to 
inflict injustice upon others, or to suffer injustice in collisions which 
they may have with public sentiment. 

The older [ grow and the larger my observation of public affairs 
and of corporate and other administration, the more I am convinced 
of the safety and the cardinal and almost supreme advantage of truth 
and publicity in all businesses. Great creative geniuses in corporate 
business, men if you please, like the first Cornelius Vanderbilt or 
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Collis P. Huntington, no doubt reaped profit from the old system of 
capitalization, perhaps from its very abuses. I do not believe, how- 
ever, that the net advantages to them for their inventive, creative, 
soundly adventurous work which they did, would, in the long run, be 
any less, but greater, if they and all who compete with them were for- 
bidden the fictitious advantage of nominal capitalization. It is the 
public interest and, in the long run, I believe it to be the personal 
interest and profit of the great capitalists who so largely organize 
modern material life, to shut them out from every artificial advantage 
and to leave them unrestrictedly to the full enjoyment of their just 
compensation, however large or enormous it may be, for actual and 
beneficent service rendered to the commonwealth. They would be 
safer from that menace of demagogy or socialism which to-day cor- 
rodes the happiness of so many rich men. 

| beg to point out to those who own or are concerned for corpora- 
tions that in the long run the safety of their stockholders depends 
upon a complete publicity. In spite of the great flood of reckless talk 
and of ill considered and cheap thinking to which to-day we must 
listen, | do not believe that there is any permanent unwillingness or 
real reluctance on the part of the American people to award great 
profits for great business or economic services—vast profits, if vou 
please, for vast services of that character. | am far from agreeing 
with that superficial philosopher, Mallock, in his assignment to the 
small number of geniuses in discovery or invention or administration 
or economy, all or nearly all of the vast and widely diffused modern 
increase in wealth. But to those geniuses beyond any doubt a large 
part of such increase is due; and it is the interest of the rest of us that 
they shall continue their strenuous labors, so far as they are 
innocent, and, if their sole worship is money, that they shall not Be 
deprived of even that motive. If the discoverer or inventor or busi- 
ness administrator or capitalist by his faculties bring practically to 
the masses of men wealth they have never before enjoyed, it is no net 
loss to them, but rather a great gain, that he appropriates to himself 
ten or twenty or fifty per cent. of the increase which but for him they 
would not have had, and leave to the community only the remainder. 
By so much, at any rate, the community is better off than if, through 
lack of money motive or otherwise, he had abstained from such cre- 
ative labor. A man with such genius may be selfish and his ideals of 
life odious; but if he exercise his genius he cannot, under modern 
conditions, prevent its benefitting others. The capitalists who, with- 
out public aid and with infinite courage, tunnel mountains and bridge 
rivers, or who bring order, harmony and vastly increased productivity 
out of economic chaos or inefficiency, they who, in the early stages of 
their enterprises, may sink their own fortunes and those of others, and 
who finally give to the public something of very great value, will, if 
their enterprises be sound, be justly and wisely and, I believe, cheer- 
fully accorded great profits. I do not believe it to be necessary or 
prudent for them to conceal from the public the exact truth of their 
profits. Such concealments are often most futile; ofttimes they lead 
the public to believe absurd and impossible things, and, as the result 
of such belief, to be aroused to folly or fury against corporate invest- 
ments. 
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I believe, indeed, that the day of secrecy as a prime condition of 
business life has passed. Three generations ago the typical merchant 
was he who bought in cheap markets of which others were ignorant 
and sold in dear markets of which others were likewise ignorant. 
To-day almost every source of supply is known the world over; prices 
in all quarters are quoted every morning in every town and city 
the world over. The jealousy of the merchant lest some one else 
should know his business, the jealousy of the mechanic lest some one 
else should learn his handicraft, all these represent the narrow and, 
we may truly say, the less profitable view of the business. The man- 
ufacturer to-day comes nearer to the consumer. The successful man 
is he who can create value with the least investment of money and 
labor, or who can first learn what is valuable and introduce it to the 
world. Those who are competent to these great functions of modern 
industry need not call secrecy to aid them in their competition with 
the incompetent. There are exceptions to this rule, but they are few. 
The competent man need not fear—the true interests of civilization 
require—truth and the greatest publicity in every business and espe- 
cially in every business conducted under franchises given by public 
authority. 

May I, in closing, return to the note with which I began? | 
mean the duty of lawyers in their public relations. Every lawyer, by 
virtue of his very profession, holds a relation to public affairs over 
and above his relations as a mere citizen. ‘The men of our calling are, 
as men of many other professions and trades are not, bound to promote 
a sound framework of laws and jurisprudence for our civilization. 
The enormous share which corporate organization now has in modern 
industry, its enormous influence upon every phase of modern life, 
necessarily impose upon lawyers who advise or guide corporations, a 
special and weighty and most honorable duty. 

If the men of our profession make it clear to the American people 
that, in their public relations, they are concerned to enforce truth and 
publicity upon corporations and upon all who derive from our laws 
any sort of franchise or right, we may, I think, count it certain that 
the justifiable criticisms and much of the ignorant hostility and sus- 
picion from which lawyers suffer will disappear. They will again take 
their fit share in public life with its burdens and its honors. This 
noble profession of ours will hold in the public service and esteem a 
rank at least as high as that it held until the American people justly 
became indignant at corporate abuses.—Kdward M. Shepard in Green 
Bag. 

The validity of a contract by a municipal corporation to locate 
public buildings at a certain place, in consideration of a donation 
toward the expense, is denied in Edwards v. Goldsboro (N.C.) 4 L. R. 
A. (N. S.) 589. 


The profit which the contract would have produced is held, in 
Gardner v. Deeds & Hirsig (Tenn.) 4 L. R. A. (N. S.) 740, to be the 
measure of damages for breach of a contract to take goods manufac- 
tured upon order. 
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WILKINSON, GADDIS & CO. v. BLOCH. 


(N. J. Supreme Court, January, 1907.) 


On motion to quash order and writ of attachment. 
Messrs. Coult, Howell and Smith for plaintiff. 
Messrs. Bilder and Bilder for defendants. 


GARRETSON, J.: A writ of attachment in the above case was 
issued upon an order of a Supreme Court Commissioner at the suit 
of the plaintiff against the defendant. The order recited that by 
affidavits it was established to the satisfaction of the commissioner 
that the defendant fraudulently contracted the debt. An examination 
of the affidavits satisfies this court that there were sufficient facts 
stated in the affidavits to justify the commissioner in reaching the 
conclusion. 

The order for the attachment was made under the first section of 
“An Act for the relief of creditors against absent and absconding 
debtors.” (Revision 1901, p. 158). 

In Hotel Registry Corporation v. Stafford, 41 Vr. 528, on motion 
to quash a writ of attachment issued against a non-resident debtor, 
it was held that the portion of the attachment act of 1901, supra, 
authorizing the issuing of attachment against the property of abscond- 
ing and non-resident debtors, upon the filing of an affidavit was not 
impliedly repealed by section 84 of the Practice Act of 1903, p. 560, 
which permits an action to be commenced by attachment in certain 
cases when ordered by a court or judge or commission upon proof of 
the necessary acts to his satisfaction. In the same case, the judge, 
in his opinion, says (page 531), “But, as the attachment act (popularly 
so called) is limited by its title to the relief of creditors against absent 
and absconding debtors it seems clear that it could not constitution- 
ally include relief against debtors resident in this State.” 

The case of the Hotel Registry Corporation v. Stafford, supra, 
was argued November 5, 1905. When the writ was issued does not 
appear, but by an act approved March 13, 1903, p. 70, the title of the 
Attachment Act, supra, was amended so as to read, “An Act for the 
relief of creditors against absent, fraudulent and absconding debtors,” 
this doing away with the constitutional objection suggested in the 
above case. 

As no bond is required by the attachment act to be given upon 
the issuance of the writ in any case the failure of the commissioner 
to order a bond to govern is no reason for quashing the order or the 
writ issued under it. 

The motion to vacate and set aside the order for attachment and 
the attachment issued in pursuance of said order is denied with costs. 


Where a servant knows and appreciates the danger of the act 
which he undertakes, he is held, in Chicago G. W. R. Co. v. Crotty (C. 
C. A. 8th C.) 4 L. R. A. (N.S) 832, to assume the risks of injury, or to 
become chargeable with contributory negligence, as the case may be, 
although he undertakes it under the direction of his superior. 
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HAYWARD v. NORTH JERSEY STREET RAILWAY CO. 


(New Jersey Court of Errors and Appeals, March 4, 1907). 


1. Motion for non-suit and for 
direction of verdict for defendant 
is in effect a demurrer to so much 
of the whole testimony as is favor- 
able to plaintiff, admitting its ver- 
ity in point of fact for the purpose 
of denying its sufficiency in point 
of law. 

2. Plaintiff’s cross-examination, 
tending to show lack of ordinary 
caution, was contradictory to tes- 
timony on direct and to testimony 
of other of plaintiff's witnesses. 
Held, that on motions to non-suit 
and to direct a verdict for defend- 
ant, the trial judge could not ig- 
nore testimony of other witnesses 
for plaintiff in favor of plaintiff’s 
testimony on cross-examination, 
nor pass upon conflicting claims 
to credibility. 

3. In an action against a street 
railway company for injuries re- 
ceived by a foot passenger struck 


by a car of the defendant while 
crossing a public street, it was es- 
tablished that when and where the 
accident occurred there was a sign 
placed over the tracks by the de- 
fendant corporation requiring cars 
to “Run Slow!” Held, that this 
requirement, adopted by the de- 
fendant corporation previous to 
the accident, for the guidance of 
its servants in matters relating to 
the safety of the public, and made 
public, created a duty as to such 
persons as would be likely to be 
injured by a failure to observe the 
precautions prescribed. Proof of 
a violation of such requirement by 
the motorman, directly resulting 
in injury to the plaintiff, is evi- 
dence, although not conclusive, 
from which the jury would be 
warranted in finding the motor- 
man negligent and the defendant 
therefore liable. 


Upon error to Hudson Circuit court. 


Argued November term, 1906. 
Messrs. Bedle, Edwards & Holmes for the plaintiff in error. 
Mr. Warren Dixon for the defendant in error. 


DILL, J.: The plaintiff below, while crossing Newark avenue, 
Jersey City, was struck by a trolley car of the defendant company, 
receiving injuries for which she recovered damages in the Hudson 
Circuit court. 

The writ of error in this case presents the question as to whether 
the Circuit Judge erred in refusing both to non-suit the plaintiff and 
in refusing to direct a verdict for the defendant upon the ground that 
contributory negligence had been shown upon the part of the plaintiff. 

The case was submitted to the jury, and they found for the 
plaintiff. 

It is not for this court to consider what its verdict would be on 
the printed case, but whether, on the evidence, the Circuit Judge could 
have taken the case from the jury. 

The undisputed facts were that the plaintiff below, a young lady, 
while crossing on foot from the southerly to the northerly side of 
Newark avenue, in Jersey City, at about ten o’clock at night, was 
struck by a car of the defendant company. Her leg was broken and 
she received other injuries. 
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In the immediate locality where the accident occurred there was 
a public trolley sign, suspended over the tracks by the defendant cor- 
poration, requiring cars to “Run Slow!” 

Immediately preceding the accident a police patrol wagon was 
being driven in a westerly direction, up Newark avenue, on the north- 
erly side of the street, at a rapid pace, the horses galloping, the gong 
sounding and otherwise creating disturbance and confusion in the 
street. 

The plaintiff waited for it to pass and immediately thereafter was 
struck by the left-hand or northerly side of the fender of an east-bound 
car on the southerly track. Her attention was attracted by the patrol 
wagon to the exclusion of other objects in the street. She did not see 
the car approaching, and there is no evidence that she looked to ascer- 
tain whether a car was approaching. 

The disputed question was as to where she waited for the patrol 
wagon to pass. The evidence of the plaintiff on the direct and that 
of other witnesses in her behalf, was that she was in the act of cross- 
ing, had passed across or nearly across the southerly or east-bound 
track; and at that point, hearing the patrol wagon coming on the 
track in front of her, she stopped and waited for it to pass, and while 
thus waiting between the tracks was struck by the car. 

The insistment of the defendant was that while the plaintiff was 
in a place of safety, on or near the sidewalk, and before she had 
crossed either of the tracks, her attention was attracted by the 
oncoming patrol wagon, and that in such place of safety, she waited, 
and after it passed started across the southerly track, without lookittg 
to see whether any car was approaching and was thus struck by the 
oncoming car. 

The defendant below, both on the motion for a non-suit and for 
a direction of a verdict, relied upon the testimony of the plaintiff upon 
cross-examination, where she said: 

©. Did you see this car at all? A. No, sir. 

©. You weren’t looking? A. I was looking at the patrol, that is 
what took my attention. 

©. You heard it coming? A. Yes, sir. 

(). You were about to cross the street? <A. Yes, sir. 

©. And waited until it got by? A. Yes, sir. 

(). Then you crossed the street? A. Yes, sir. 

©. Hurriedly or slowly? A. Well, I was not hurrying to get out 
of the way of anything; I was going right across. 

©. Looking straight ahead? A. Well, as I say, my attention 
was taken up by the patrol wagon. 

©. You didn’t hear anything else? A. | heard the clatter of the 
patrol bell. 

(). That made quite a noise? A. Yes, sir. 

(©). You didn’t look where you were going except going across the 
street? A. Yes, sir. 

This testimony, the plaintiff in error contends, disclosed a failure 
of the plaintiff below to exercise ordinary caution. 

Assuming for the purpose of this discussion that this evidence 
was susceptible of the construction placed upon it by the plaintiff in 
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error and permitted no other legitimate inference, nevertheless, 
because such testimony thus construed was directly at variance with 
the testimony of the plaintiff below on her direct, and with the evi- 
dence of other witnesses called in her behalf, it could not avail the 
defendant upon its motion either for a non-suit or for a direction of the 
verdict. 

The trial judge could not ignore the testimony of other witnesses 
for the platntiff in favor of that given by her on cross-examination, 
nor pass upon conflicting claims to credibility. The motion was in 
effect a demurrer to so much of the whole testimony as was favorable 
to the plaintiff, admitting its verity in point of fact for the purpose of 
denying its sufficiency in point of law. (Kaufman v. Bush, 40 Vroom, 
69 N. J. L. 645). 

Therefore, in dealing with the question before us, we must assume 
that the plaintiff was in the act of crossing the street, had crossed the 
southerly or east-bound tracks, when she was held up by the patrol 
wagon coming on the track in front of her; that while thus waiting 
between the tracks, immediately after its passage, she was struck by 
the trolley car running at a high rate of speed and without warning 
signals. 

Hence, although the plaintiff's attention was so wholly taken up 
with the passing of the patrol wagon that she did not see the east- 
bound car, and did not look for its approach, nevertheless there would 
be an issue for the jury. (Traction Co. v. Scott, 29 Vroom, 58 N. J. 
L. 682, 694; Connelly v. Trenton Passenger Ry. Co., 27 Vroom, 56 
N. J. L. 700, 704). 

' A legitimate inference would be that the plaintiff had begun to 
cross the highway before the trolley car had approached so near that 
it could not be stopped by the motorman and while it was sufficiently 
distant to have avoided striking the plaintiff but for either the rate of 
speed at which the car was progressing or from inattention on the 
part of the motorman. 

In corroboration of the testimony that the car came down upon 
the plaintiff at a dangerous rate of speed, there was evidence that 
after the plaintiff was struck she was dragged by the trolley car some 
twenty or twenty-five feet, and that the car ran by the place where the 
accident occurred some seventy-five or one hundred feet before it 
stopped. [From this the jury might find that the car was running at 
an unreasonable rate of speed prior to the effort made by the motor- 
man to stop it. (Zolpher v. Camden & Sub. Ry. Co., 40 Vroom, 69 
N. J. L. 417, 418). 

Under the evidence that no warning signal of approach was given 
by the trolley car, it was for the jury to say whether the omission of 
such signal was a proximate cause of the accident. (Consolidated 
Traction Co. v. Chenowith, 32 Vroom, 61 N. J. L. 554, 559). 

Whether, at the point where the plaintiff’was crossing the street 
and was injured, there was a regular recognized street-crossing, the 
evidence was not clear on the plaintiff’s case and on the whole case 
was conflicting. This question also was properly left to be deter- 
mined by the jury. 

Furthermore, we have the fact, and undisputed, that when and 
where the accident occurred there was and for some time previously 
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had been over the tracks a public sign of the defendant company 
requiring the cars to “Run Slow!” 

This requirement, adopted and made public by the defendant cor- 
poration previous to the accident, for the guidance of its servants in 
matters relating to the safety of the public, created a duty of obedi- 
ence as between the employees and the company, and disobedience of 
the order by the servant is negligence as between the employer and 
the servant. If such disobedience injuriously affects a third person 
it is not to be assumed, in favor of the master, that the negligence was 
immaterial to the injured person and that his rights were not affected 
by it. Rather ought it to be held, as an implication, that there was a 
breach of duty towards the party injured, as well as towards the 
master who prescribed the conduct that he thought was necessary or 
desirable for protection in such cases. 

The rule is thus formulated, the principle ably discussed and the 
authorities marshaled by Chief Justice Knowlton in Stevens v. Boston 
El. Ry. Co., 184 Mass. 476. 

As against the company defendant, the methods which it has 
adopted for the protection of others are some evidence of what the 
company deems necessary or proper to insure their safety. 

Dublin, W. & W. Ry. Co. v. Slattery, in the House of Lords, is 
in point. Slattery was killed by an express train passing through a 
way station and “the only negligence alleged against the appellants” 
(the railway company) “was that the express train from Dublin did 
not whistle before, or as it passed through the station, and it was 
suggested that had it whistled it would have acted as a caution to 
Slattery, and he would not have attempted to cross the line.” There 
was no special statutory duty imposed on the company of whistling 
at a station (p. 1172), but the rule of the railway required express 
trains to whistle passing every station. As to whether the whistle 
was sounded, the evidence was conflicting. The Lord Chancellor 
(Lord Cairns) said: “Although it would, as it seems to me, be difficult 
to lay down an abstract rule as to the necessity of whistling, it may 
be taken that the orders given to the engine-driver showed that the 
appellants considered whistling under the circumstances to be a rea- 
sonable and proper precaution, and it might have been, and I think it 
was, right to tell the jurors that if they found this precaution neg- 
lected on this occasion they might consider it to be evidence of negli- 
gence on the part of the appellants.” (Dublin, W. & W. Ry. Co. v. 
Slattery, 3 Appeal cases 1155, 1164). 

In the case at bar the requirement, that cars should be run slowly 
at this point, created a duty of obedience on the part of the defend- 
ant’s employees not only to the company but as well on the part of 
both the corporation and its employees to such persons as would be 
likely to be injured by a failure to observe the precautions thus pre- 
scribed. 

The plaintiff, being familiar with this requirement thus made 
public, had therefore the right to assume that servants of the com- 
pany would comply with its terms and that at this point cars would 
run slowly. 

It therefore follows that proof of a violation of such requirement, 
adopted and made public previous to the accident, resulting in injury 
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to the plaintiff, was evidence, although not conclusive, from which 
the jury would be warranted in finding that the motorman was negli- 
gent and the defendant therefore liable. 

All of these questions of fact the Circuit Judge in his charge fully 
and fairly left to the jury, and in terms of which the plaintiff in error 
cannot and does not complain. 

When the request to non-suit was made it was obviously imprac- 
ticable for the trial judge to say what facts had been established, and 
when the motion for the direction of a verdict was made the facts on 
the whole case as presented were impossible of reconciliation. There- 
fore, the real facts could only be determined by a jury settling the 
credit to be given to witnesses, weighing and comparing their varying 
testimony. 

Under such circumstances it would have been error to have with- 
drawn the case from the jury. (Newark Passenger Railroad Co. v. 
Block, 26 Vroom, 55 N. J. L. 605, 608). 

The judgment of the Circuit court, therefore, is affirmed. 





Punitive damages for malicious assault and battery are held, 
in Hanna v. Sweeney (Conn.) 4 L. R. A. (N.S.) 907, not to be allow- 
able beyond the expenses of litigation in the suit, less taxable costs. 


The power of a receiver of a corporation to sue in a foreign juris- 
diction, even with leave of the court, is denied in Fowler v. Osgood 


(C.C. A. 8th C.) 4L. R.A. (N.S.) 824. 





The constitutionality of a statute prohibiting the sale of railroad 
tickets through brokers is sustained in State v. Thompson (Or.) 4 L. R. 
A. (N. S.) 480. 


MISCELLANY. 


JUDGE STRONG'S 80TH BIRTHDAY. benefit of the doubt. My birth oc- 


curred somewhere about mid- 
night, and in the excitement they 
forgot to look at a watch and see 


Judge Woodbridge Strong, who, 
until his retirement from _ the 
Bench last vear, was the oldest ? 
; : 7 . Whether it was the 21st or 22d. I 
judge in the State, celebrated his niitadi’ tems deasieiii nue tt 

i . ‘Se : oO en about it, 
80th birthday on Thursday, Feb. J 8 ” ® 
2] : and you know a man of my age is 
ie entitled to forget some things. My 


Judge Strong, in speaking of his 
birthday, said: “I have two birth- 
days. When I want to be patri- 
otic and share honors with Gen- 
eral Washington, I celebrate on 
the 22d, but when I want to be 
greedy and have a day all to my- 
self, | celebrate on the 21st. There 
is a little doubt about when | was 
born, and often I give myself the 


insurance policies are all dated the 
21st to make sure of it.” 

Though fourscore years old, 
Judge Strong is still hale and very 
active for a man of his age. He 
takes great delight in horticul- 
tural work, and spends much of 
his time looking after his  or- 
chards. 
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N. J. BAR noe rONs, FEB- 
UARY TERM 


ATTORNEYS’ QUESTIONS. 


1. Divorces, in time past, were 
granted by the Legislature of this 
State. Can the Legislature grant 
a divorce now? If not, why not? 

A wife, in virtue of her own- 
ership of certain land, had a right 
of way in fee across an adjoining 
farm. She also owned a mortgage 
upon the farm. She survived her 
husband and died intestate. As 
between the heir and the adminis- 
trator, (a) Who is entitled to 
the right of way? (b) Who is 
entitled to the mortgage ? 

3. A holds a mortgage upon 
land. The interest is in arrear and 
he has begun to foreclose. The 
land is in possession of a life ten- 
ant. The life tenant and the re- 
mainderman are parties defendant 
to the foreclosure suit. As _ be- 
tween the life tenant and remain- 
derman, who must pay the inter- 
est in arrear and how may that 
obligation be enforced ? 


A note is payable to Roe and 


Doe. Roe has since died. (a) 
To whom does the note and the 
money due thereon belong? (b) 
Who is entitled to sue on the 
note? 

A left his wagon with a wag- 
onmaker, B, to be repaired, and 
also ordered from Ba new wagon 
to be made by him. After both 
wagons were finished, and while 
standing in B’s shop awaiting A’s 
call for them, they were both de- 
stroved by fire without negligence 
on the part of anyone. Who must 
stand the loss? 

The owner of a steer put it to 
pasture on B’s land and with B’s 
herd. A cattle buyer bought from 
B, and paid for, the whole herd at 
$30 a head. He took possession 


of all, including the steer in ques- 
tion. He bought in good faith, 
supposing B to own all of them. 
The owner of the steer has recov- 
ered it from the buyer. Can the 
buyer recover from B the price 
($30) that he paid for it? 

7. A father made a_ written 
agreement with his son, agreeing 
that “in consideration of natural 
love and affection” he would, on 
request, convey to the son, by a 
sufficient deed, a certain lot. The 
father afterwards refused the son’s 
request to convey. The son 
brought suit for specific perform- 
ance. Can he recover? 

8. For one thousand dollars, 
cash paid, A sold and conveyed 
Whiteacre to B by deed, without 
covenants of title. Both parties 
erroneously supposed that A had 
good title. Afterwards B was 
ejected by the lawful owner. Can 
B recover from A the price that 
he paid? 

Kent and Bates were part- 
ners. Being embarrassed by firm 
debts, they induced Hart to enter 
the firm, contributing capital 
equally with them, but without 
any agreement that he would as- 
sume liability for the debts of the 
old firm. Subsequently the firm 
dissolved, and a creditor of the 
old firm sued the three partners 
upon a debt due before Hart en- 
tered the firm. Can he recover 
against Hart? 

10. A, in writing, authorized X 
to contract for the sale of A’s 
yacht at a stated price. After- 
wards A died. The day following 
his death, X sold, by written con- 
tract, pursuant to the authority. 
At the making of this contract of 
sale, X did not know of A’s death, 
but the buyer did know it. The 
executor of A repudiated the 
transaction. The buyer brought 
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suit against the executor on the 
contract of sale. Can he recover? 

11. A gave B a paper reading: 
“Trenton, July 1, 1906, due B 
$100 cash received ;” signed A. On 
the same day B brought suit 
thereon against A. Can he re- 
cover? 

12. An unmarried man died in- 
testate leaving him surviving a 
half-brother, a married sister and 
an unmarried sister. Name the 
order in which such survivors are 
preferred in granting letters of ad- 
ministration upon the decedent's 
estate. 

13. How soon after probate 
may suit be brought against an 
executor for a debt of the testa- 
tor? 

14. A and B owned in common 
a lot of unenclosed arable and 
wood land on which there was a 
dwelling house. The house being 


out of repair, A, without consult- 
ing b, had the necessary repairs 
made and also had the land en- 


closed with a fence. B refused to 
pay any part of the cost thereof. 
Can A compel him to do so? 

15. A testator directed his ex- 
ecutor to expend within one year 
from his death $2,000 for the pur- 
chase of a dwelling house for his 
widow, and to have the title in fee 
made to her. She died within the 
year and before the purchase of a 
house by the executor. \Vho is 
entitled to the $2,000? 

16. A purchased the lot and 
store in which he was conducting 
business. Because of his frequent 
absence, he took the deed for it in 
his son’s name. The deed was re- 
corded. The son managed the 
business in his father’s absence 
and in his father’s name. Judg- 
ment creditors of the son levied 
executions upon the lot and store. 
(a) What are the respective es- 
tates of the father and the son in 


the real estate? (b) Has the fath- 
er any remedy, and, if so, what? 

17. A sued the town of X for 
personal injuries caused by the 
negligent driving of a fire engine, 
whereby the plaintiff was run 
down. ‘The driver was an em- 
ployee of the town. Is the town 
liable ? 

18. A employed a painter to 
paint his house for an agreed sum. 
While painting the front of the 
hose which adjoined the side- 
walk, a laborer employed by the 
painter carelessly spilled paint 
upon X, who was passing, there- 
by ruining the clothing of X\. X 
sued A for damages. Can he re- 
cover? 

19. A judgment was recovered 
against Brown. On execution, the 
sheriff seized and sold a_ horse 
which was in Brown’s possession, 
but which belonged to a partner- 
ship wherein he (Brown) was a 
member. The purchaser took the 
horse away. May the other part- 
ners maintain an action against 
the sheriff. 

20. A assaulted B, seriously in- 
juring him. B made a criminal 
complaint against A for the as- 
sault, upon which A was indicted 
and convicted. B also brought a 
civil suit against A for damages 
for the injury he sustained. Mav 
A set up this conviction in bar of 
the civil action? 

21. A minor son living with his 
father hired to a miller at a dollar 
per day. The father‘knew of the 
hiring but made no_ objection. 
Who is entitled to his earnings, 
the boy or the father? 

22. The certificate of incorpor- 
ation of a company required its 
directors to be elected on a cer- 
tain day. The stockholders failed 
to hold an election on the day 
prescribed. Will the failure work 
a dissolution of the company? 
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23. A party to a suit at law in 
the Mercer Circuit, being a resi- 
dent of Pennsylvania, came to 
New Jersey to testify in his own 
behalf. In Trenton, on his way to 
court, he was served with a sub- 
poena to answer in a suit in 
Chancery of New Jersey. Was 
that service valid? 

24. Ina suit in New Jersey ona 
Pennsylvania judgment, the rec- 
ord of the judgment showed that 
the defendant was duly summon- 
ed. At the trial in New Jersey 
the defendant offered to prove 
that he was not within the juris- 
diction of the Pennsylvania court 
when the suit there was begun, 
and did not appear to the suit. 
The court overruled the offer. 


Was its ruling correct? 
25. What should be the conclu- 
of a plea of the general is- 


sion 
sue? 

26. A defendant’s proper name 
was Alphonso Berry. The sum- 
mons and declaration styled him 
Albertus Bury. The defendant 
pleaded in abatement simply that 
his name was not Albertus Bury. 
Is the plea good? . 

27. What is the shortest time 
from the commencement of a suit 
on contract, in which a judgment 
by default may be obtained? 
What is necessary to be done to 
obtain such a judgment? 

28. A bill in Chancery stated 
facts showing  complainant’s 
equity, but did not state that the 
acts complained of were contrary 
to equity nor that the complainant 
was remediless without the aid of 
a court of equity. Is the bill de- 
murrable? 

29. A defendant to a bill in 
equity demurred to the whole bill 
and answered to a part thereof. 
Is the demurrer good? 

30. A bill in Chancery stated 
facts showing an adequate remedy 


at law. Defendant objected to the 
bill by motion, on due notice. 
Complainant insists that the ob- 
jection should be by demurrer. Is 
he right in his contention? 


COUNSELORS’ QUESTIONS. 


1. A personal judgment for a 
sum of money was rendered in the 
Supreme court against John Mott, 
a non-resident of the State. Pro- 
cess was not served upon him nor 
did he appear. The judgment 
was rendered on an order of pub- 
lication and due proof of compli- 
ance therewith. (a) Is the judg- 
ment valid? (b) Can it be at- 
tacked collaterally? Illustrate the 
meaning of the term “collateral 
attack.” 

2. A dwelling was let to a ten- 
ant for five years. The lease con- 
tained no mention of repairs. ‘wo 
years of the term have expired. 
Repairs have become necessary. 
Must the landlord or tenant make 
the repairs? 

3. A testator devised his resi- 
dence to his son John for life ‘‘and 
after my said son’s death the same 
shall go to my younger son, 
George, forever.” What estate 
does George take? If George die 
first and John die afterwards, to 
whom will the property descend? 

4. A negotiable bond was given 
to A for his life. He is insolvent. 
How may the remainderman, who 
is entitled to the bond after A’s 
death, be protected? 

5. A. passenger by railway 
checked his baggage to the city of 
X. He did not present his check 
when he arrived there, nor claim 
his baggage till two days after- 
ward. Meanwhile, and without 
negligence of the railway com- 
pany, the baggage was destroyed 
bv fire. Is the railway company 
liable for the loss of the baggage? 

6. A, of Trenton, ordered from 
B, of Boston, 100 cases of shoes to 
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be made by B and delivered f. o. 
b. Trenton at a stated price. The 
goods were shipped C. O. D. A 
desired to open some cases in the 
train, on arrival, in order to in- 
spect them. This request being 
denied, he refused to accept them. 
B sued him for the price. Can B 
recover? 

7. A wife, resident in New Jer- 
sey, while making a visit in New 
York, made and delivered to the 
payee a note as surety for her 
husband’s debt. By the law of 
New York a wife was liable on 
her contract as surety to the same 
extent as if unmarried. Is the 
wife liable on the note in the 
courts of New Jersey? 

8. A sold goods to Baker on C. 
O. D. terms. By mistake of the 
wagoner they were left at Baker’s 
shop without payment being de- 
manded or made. Learning this, 
A immediately demanded  pay- 
ment. Baker refused, but offered 
to pay ten days thereafter. A 
brought replevin. Can he suc- 
ceed ? 

9. A partner bought for himself 
a residence from Hunt. In part 
payment of the price, he sold and 
delivered to Hunt a certificate of 
stock belonging to the partnership 
and standing in its name. Be- 
fore delivering it, A endorsed it 
with the firm name and charged 
himself on the firm’s books with 
its value. Upon discovering the 
facts the other partners brought 
suit against Hunt for the stock. 
Can they recover? 

1). A, being in need of funds, 
instructed his servant to take his 
(A’s) horse to a liveryman and 
sell it for $200. The liveryman re- 
fused to purchase, but, at the ser- 
vant’s request, loaned $100 on the 
security of the horse, which was 
left with him. The servant lost 
the money on his way home. The 
master repudiated the transaction 


brought replevin for the 
horse. Can he recover? 

11. A endorsed a note before 
maturity for value and delivered 
it to the plaintiff. The maker’s 
name having been forged, A re- 
fused payment when it became 
due. It was duly protested for 
non-payment. On_ suit being 
brought against A he defended on 
the ground of the forgery of the 
maker’s name. Is the defence a 
good one? 

12. A married woman died in- 
testate having on deposit in bank 
$200. She left no other estate. 


and 


Her husband, without taking out 
administration, paid all her debts, 
and on showing the bank receipts 
therefor demanded the deposit. 
The bank refused payment on the 
ground that no administration had 
Was it justified in 


been granted. 
such refusal ? 

13. After testator’s death, an 
executor, with power to lease, 
made a lease of decedent’s house 
two months before proving the 
will. The lessee, being refused 
possession by the occupant, 
brought ejectment against him. 
He defended upon the ground 
that when the executor made the 
lease he was without authority to 
do so. For whom should judg- 
ment be given? 

14. A trustee of a trust fund 
created by deed died after accept- 
ing the trust. The cestui que 
trust petitioned the Orphans’ 
court of the county where the 
trust property was situated to ap- 
point a new trustee. Had the 
court power to do so? 

15. A bought of B a machine 
and agreed to pay for it in nine 
yearly payments. He refused to 
make the last payment, where- 
upon B sued him. A then filed a 
bill in Chancery to restrain the 
suit at law, admitting his use of 
the machine, but alleging fraud by 
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B in the negotiation of the con- 
tract in representing that it would 
do work which he found it impos- 
sible for it to do. B demurred to 
the bill. Should the demurrer be 
sustained ? 

16. ‘estator devised all his land 
to A and appointed X executor 
with power of sale to pay debts. 
The executor, having no other as- 
sets, sold the land to pay debis of 
the estate. The deed which he 


made did not describe him as ex- 
ecutor and did not refer to the will 
Did the deed convey 


in any way. 
the land? 

17. A, without probable cause, 
had B arrested on a charge of lar- 
ceny. ‘The justice who issued the 
warrant knew that the charge was 
false. Has B any remedy against 
either A or the justice? 

18. Smith, in order to harass 
Martin, sued him by summons for 
trespass, knowing that he (Smith) 
had no cause of action. After 
judgment of non-suit in that ac- 
tion, Martin sued Smith for mali- 
cious prosecution, alleging as spe- 
cial damage the expense which he, 
Martin, had sustained in the first 
cause. Can he recover? 

19. The owner of a shop front- 
ing upon a street sued a trolley 
company for damages for unnec- 
essarily blocking the street in 
front of his shop in constructing 
its trolley road. The company de- 
murred on the ground that the 
only remedy was by indictment. 
Is the demurrer good? 

20. Two men, between whom 
there was a bitter feud, engaged in 
a fight. each declaring his inten- 
tion to kill the other. One of them 
was killed. Is the survivor guilty 
of murder? 

21. A coachman, on his return 
from a railroad station, where he 
had left his master, went out of 
the direct way to attend to busi- 
ness of his own, and driving reck- 


lessly fast to avoid delay that he 
feared might be noted, ran into 
and severely injured a woman Is 
the master liable in damages for 
the injury? 

22. B agreed with a corporation 
to work for it at a salary and to 
purchase and hold twenty shares 
of its stock during his employ- 
ment. ‘The company agreed that 
if it discharged him, it would re- 
purchase his stock. The company 
discharged Bb against his will and 
refused to purchase his stock, 
claiming that its agreement was 
ultra vires. Is its claim good? 

23. An owner verbally employ- 
ed a contractor to repair his 
house. ‘The contractor ordered C 
to do some work in making the 
repairs. C sued the owner for the 
value of his work. The owner 
defended on the ground that C’s 
employment was by the contrac- 
tor, and offered to prove that he 
had paid the contractor for the 
work C did. Is the offer relevant? 

24. A merchant brought suit 
against a customer for articles all 
purchased more than six years be- 
fore the suit was brought. He of- 
fered in evidence at the trial his 
book of original entries showing 
the charge and several payments 
received on account while the pur- 
chases were being made and af- 
terwards to within three vears of 
the bringing of the suit. The book 
was objected to as evidence of the 
payments. Should it be rejected? 

25. A defendant pleaded one 
material, and one immaterial, mat- 
ter. The plaintiff demurred to the 
plea for duplicity. Should the de- 
murrer be sustained ? 

26. To a suit against a corpora- 
tion on its bonds secured by a 
mortgage on its land, the defend- 
ant pleaded that, by statute, no 
suit could be brought on the bonds 
until the mortgage was foreclosed. 
The plaintiff replied that the de- 
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fendant, after the making and de- 
livery of the bonds, promised to 
pay them according to their tenor 
and effect. The defendant de- 
murred to the replication. Should 
the demurrer be sustained ? 

27. An affidavit made by the de- 
fendant’s attorney, verifying a 
plea, did not state why it was not 
made by the defendant himself. Is 
the affidavit sufficient ? 

28. The vendee in a contract for 
the sale of land died intestate be- 
fore fulfilling his contract. The 
vendor filed a bill in equity to 
compel the specific performance 
of the contract and made parties 
the heirs-at-law, but not the ad- 
ministrator, of the vendee. Did 
he bring the necessary parties be- 
fore the court? 

29. A bill in equity set up a 
parol agreement for the convey- 
ance of real estate and prayed a 
specific performance thereof. The 
answer admitted the agreement 
but did not plead the statute of 
frauds. The court decreed spe- 
cific performance on the pleadings. 
Was the decree a proper one? 

30, On application for a prelim- 
inary injunction on bill and affi- 
davits, how should the defendant 
present and verify the facts on 
which he relies in opposition to 
the application ? 


OBITUARIES. 


JAMES D. DONNELL. 


James D. Donnell, of Paterson, 
died at his home, 433 Ellison 
street, on Tuesday, Feb. 5. Mr. 
Donnell was taken ill with grip 
which developed into pneumonia, 
resulting in his death within one 
week. Mr. Donnell was born in 
Hatfield, Mass., and was brought 
up on a farm. He attended the 
local schools later went to 
Amherst College, where he re- 
ceived the major part of his col- 


and 


legiate education. He afterwards 
attended the New York Univer- 
sity and was graduated there, in 
the same class with Vice-Chancel- 
lor Eugene Stevenson. Mr. Don- 
nell went to Paterson in 1871, and 
became a teacher in Henry Wat- 
ers Paterson Seminary, where he 
remained several years. He then 
opened a preparatory school of 
his own and prepared many of 
the young men of that time for 
college and professional careers, 
being a fine Greek and Latin 
scholar. He afterward engaged in 
newspaper work, during which 
time he devoted his spare mo- 
ments to studying law. He en- 
tered the law office of Eugene 
Stevenson and _ continued his 
studies there until he passed the 
Bar examination and was admit- 
ted to practice in February, 1880. 
Mr. Donnell has been Superin- 
tendent of Schools of Passaic 
county, and was one of the Board 
of Examiners of Paterson, which 
office he still held. Ele was also 
clerk to the Grand Jury for a tong 
term of years. Of late years he 
had devoted most of his time to 
his law practice, and searching of 
titles. Mr. Donnell was about 
fifty-eight years old. He was of 
pleasant personality and = ever 
willing to lend help, or do a favor 
for friends. Tle leaves a widow 
and one daughter. 


A meeting of the Passaic Coun- 
ty Bar was held on Feb. 6 in the 
Common Pleas court room to take 


suitable action on the death of 
Mr. Donnell. There were about 
twenty lawyers in attendance. The 
meeting was called to order by 
Judge Francis Scott, who stated 
the object and paid a brief tribute 
to the memory of the deceased. 
James H. Rogers was _ elected 
chairman and John If. Reynolds 
secretary. The chair named John 
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H. Reynolds, Judge William I. 
Lewis and City Counsel Edward 
I’. Merrey to prepare resolutions. 
The committee drafted and pre- 
sented the appended resolutions, 
which were adopted: 

Whereas, It has pleased an all- 
wise Providence to remove from 
among us our friend and associ- 
ate, James D. Donnell, who for 
many years has endeared himself 
to us by his kindness and sym- 
pathy and by his uprightness of 
character and devotion to the best 
traditions of the profession; and 
who by his struggles against ad- 
verse circumstances has claimed 
and received our sincere admira- 
tion; now, therefore, be it 

“Resolved, That we now place 
upon record this testimony to our 
admiration of his sterling charac- 
ter, scholarly accomplishments 
and untiring zeal for everything 
which he thought right, and for 
his unfailing friendship to the 
members of the profession, and 
constant efforts for the benefit of 
those whose affection and regard 
he cherished. And be it further 

“Resolved, That a copy of 
these resolutions be entered in the 
minutes of the Court of Common 
Pleas of Passaic county, and that 
they be presented to the Passaic 
Circuit court at the opening of the 
next term, to the end that the 
same may be entered in full on 
the minutes of said court, and that 
a copy be suitably engrossed and 
sent to the family of our deceased 
friend. 

EYNOLDS, 

EWITS, 

ERREY. 
Committee. 


| 


I. R 
i. ke 
7M 


i? 
W. 
E 


I 


JOHN T. DUNN. 
Former Congressman John T. 
Dunn, of Elizabeth. died on Feb. 
in the Alexian Hospital of 
richt’s disease, complicated with 


heart trouble. He had been ill 
five years, four of which he spent 
in the hospital. 

Mr. Dunn was one of the best 
known politicians in New Jersey 
and a lifelong Democrat. He serv- 
ed for several years as an Eliza- 
beth alderman and four terms, 
from 1879 to 1882, as a member of 
the New Jersey Legislature, he 
being Speaker of the House dur- 
ing his last term. 

He was elected to Congress in 
1892, and served one term, being 
defeated for re-election by Rep- 
resentative Charles N. Fowler, 
Republican. 

Mr. Dunn was born in County 
Tipperary, Ireland, sixty-three 
years ago, and came to America 
when a boy. He was a self-made 
and self-educated man. He was 
always in much demand as a po- 
litical speaker during political 
campaigns. 

He made himself famous dur- 
ing his term as Speaker by push- 
ing through the Legislature what 
was known as the Dunn Act, and 
which was only repealed a few 
vears ago. By its provisions a 
young man could study law and 
meanwhile follow any other avo- 
cation while preparing for admis- 
sion to the Bar. Assemblyman 
Dunn, who was a painter, was 
the first one to avail himself of 
the new legislative enactment. 

Ile studied law under Judge 
Patrick TH. Gilhooly, of Elizabeth, 
while pursuing his trade, and af- 
ter a big fight succeeded in pass- 
ing a successful examination, and 
in 1882 obtained the coveted 
sheepskin. Many others bene- 
fited in like manner by the Dunn 
Act before it was wiped off the 
statute books. 

A number of efforts were made 
to repeal it before its opponents 
won out. Mr. Dunn, whenever 
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he learned his pet measure was 
threatened, would hasten to Tren- 
ton and put up such a fight that 
he always saved it. Its enemies, 
however, took advantage of his 
severe illness to carry their point 
while he was confined to bed and 
unable to combat the repealey. 

Mr. Dunn was a strong advo- 
cate of Irish home rule, and was a 
prominent member of St. Pat- 
rick’s Alliance of America, and 
other Irish organizations. Ile was 
a communicant of St. Mary’s 
Catholic Church of Elizabeth, and 
a member of the Catholic Literary 
Association of St. Mary’s parish. 
lle also belonged to the Catholic 
Benevolent Legion. Ile leaves a 
widow and a daughter. 


CHESTER VAN SYCKEL. 


Chester VanSyckel, one of the 
prominent 
Flemington, 


residents of 
died at his home 
March 3. lor the past year or 
more he had been suffering from 
troubles which culminated in the 
necessity of an operation, per- 
formed at the Johns Hopkins 
Hospital, Baltimore, about two 
months ago. Although he was 
able to return to his home, his 
constitution, which had _ never 
been very rugged, had received 
too great a shock to regain the 
strength necessary for his recov- 
ery. 

Chester VanSyckel was 
June 6, 1838, at the old Van- 
Syckel homestead, in Union 
township, Hunterdon county, and 
was the youngest son of the late 
Aaron VanSvekel. He prepared 
for college at Dr. John Vander- 
veer’s school, in Easton, Pa., and 
entered Lafayette, and later 
Princeton College, from which 
he graduated in 1859, receiving 
the degree of B. A., and in 1862 
the degree of A. M. He entered 
on the study of law in the office 


most 


born 
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of his brother, former Supreme 
Court Justice Bennett VanSyckel, 
who at that time practiced law in 
Flemington. Fle was admitted to 
the New Jersey Bar in 1862 as an 
attorney, and in 1867 as a coun- 
sellor-at-law. [or a time he re- 
mained with his brother and later 
opened an office himself. Later 
he formed a partnership which 
was composed of former Vice 
Chancellor John T. Bird, who 
then practiced law in I*lemington, 
and the late J. N. Voorhees under 
the firm name of Bird, Voorhees 
& VanSyckel, which later, on 
the appointment of Mr. Bird as 
Vice Chancellor, became Voor- 
hees, VanSyckel & Large, by the 
admission of ex-Senator George 
Hl. Large, who had just been ad- 
mitted to the Bar. After one year 
the firm dissolved and Mr. Van- 
Syckel has since practiced alone. 
lle has always enjoyed a large 
office practice, being highly es- 
teemed by a large clientage as a 
safe adviser and counsellor, 
though his health precluded giv- 
ing attention to a court practice. 
in the affairs of the village he was 
always actively interested and 
served a time on the Board of Vil- 
lage Trustees, and was one of its 
most active and efficient mem- 
bers in giving Flemington its ex- 
cellent system of sewers. He was 
counsellor for the village and nu- 
merous townships throughout the 
county. 

He was married Dec. 19, 1865, 
to Mary J., daughter of the late 
Thomas H. Mount, of Mercer 
county, who survives him, and to 
whom four children were born, 
viz: Misses Mary and Jean, who 
live at home; Mrs. Ann Ten- 
nant, wife of Hon. George G. 
Tennant, of Jersey City, and Em- 
met, who is engaged in the gen- 
eral merchandise business in the 
State of Washington. 





